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ACCEPTANCE OF REINSURANCE 
AGREEMENT 


Damages Recovered 


In order to do business in the state of Louisiana, a 
California insurance company was required to file a 
bond in the amount of $20,000 for the protection of its 
Louisiana policyholders. The California company be- 
came insolvent, but subsequent to liquidation proceed- 
ings its policyholders were reinsured by another 
company. In receivership proceedings instituted in 
Louisiana, a policyholder, who had accepted the terms 
of the reinsurance agreement whereby the reinsurer 
: assumed liability only to 45 per cent of the value of 
eames the type of policy held by this policyholder, inter- 
vened and asked for damages to the extent of 55 per 
cent of the value of his policy. He relied upon the 
bond for reimbursement and the surety thereon paid 
the judgment entered in favor of the policyholder out 
of funds advanced by the reinsurer. 


Right to Cancel Policy 


Thereafter, the reinsurer contended that it was 
entitled to cancel the policy since the holder thereof 
did not have the right both to accept the reinsurance 
agreement and have his policy continued in force, 
and to seek to recover damages for a breach of 
contract. The reinsurer did not intervene in the 
Louisiana action wherein damages were recovered, 
although it was established that by accepting the 
terms of the reinsurance agreement, the insured 
agreed to release any and all rights against the old 
company. 

Injunction Against Cancellation 


In order to prevent the insurance company from 
cancelling his policy, the holder thereof brought an 
action seeking to enjoin such cancellation. In Levy 
v. Pacific Mutual Life Ins. Co., reported at {[ 502,031, 
the Louisiana Court of Appeals held that the recovery 
of damages by the policyholder did not amount to a 
relinquishment of his rights under the reinsurance 
agreement and that the reinsurer had no legal grounds 
upon which it could rely to cancel the policy. The 
injunction was allowed. 


Printed in U. S. A, 


Published weekly by Commerce Clearing House, Inc., 214 N. Michigan Ave., Chicago, 
Illinois. Subscription Rates: one year, $10; with full text reports and bound volumes, 
$35 per year for each selective unit, except Automobile which is $45 per year; single copy 
of weekly number, 25 cents. Entered as second class matter January 25, 1939, at the post 
office at Chicago, Illinois, under the Act of March 3, 1939. Copyright 1941 by Commerce 
Clearing House, Inc. All rights reserved. 





THE INSURANCE LAW JOURNAL May 15, 1941 


AEP ESSE RS NE TEESE DTI ESI A NE Sat A RE AE ACER TELE A ES ERED EES: SS RET GNC Heer Ns, 


%* UNITED STATES SUPREME COURT % Fall on Stairway.—Plaintiff, while attempting to descend a 


ACTIONS 


The United States Supreme Court on May 12, 1941, denied 


certiorari in: 


Equitable Life Assurance Society of the U. S. v. Marshali 
[4 Life Cases 1098] 


Travelers Insurance Company v. Wilkins [5 Life Cases 252] 


% NEGLIGENCE » 
(Other than Automobile) 


Landlord and Tenant—Repairs—Where defendant landlord, 


having agreed to repair brick steps on the demised prem- 
ises, undertook to repair said steps through its agent and 
employees who did the work in a careless and negligent 
manner, as a proximate result of which plaintiff was injured, 
the court held that defendant’s motions for judgment as 
in case of nonsuit were properly overruled. (Livingston v. 
The Essex Investment Co., N. C. Supreme Ct.)...§ 402,302. 


Defective Steps.—Plaintiff wife sustained injury when, as she 


was descending the steps of a building in which she resided 
and allegedly owned by defendants, the steps gave way, 
precipitating her to the ground. Defendants contended, 
among other things, that plaintiff was not their tenant, but 
had sublet a portion of the building from a tenant. Since 
she was not a tenant, it was argued, she could not maintain 
the action. The court held that an owner is liable to any 
person rightfully on or near the premises if, because of a 
defect, that person, being himself without fault, is injured. 
Judgment in favor of plaintiff wife against defendants was 
amended and affirmed on appeal. (Hughes et al. v. Abate 
et al., La. Ct. of App.). . . | 402,308. 


Fall on Stairway.—Plaintiff brought an action to recover dam- 


ages for personal injuries sustained when she fell down a 
flight of stairs in a residence owned by one of the defendants 
and leased on a month-to-month basis to the other defend- 
ant. A judgment for defendants based on findings that they 
were free from negligence and that plaintiff was guilty of 
contributory negligence was affirmed on appeal. (Lee v. 
Dawson et al., Calif. Dist. Ct. of App.).. . 402,318. 


Landlord and Tenant—Statute of Limitations.—Plaintiff, a ten- 


ant in a building owned by defendant, alleged that she 
sustained injury due to the defective condition in which a 
stoop and steps were maintained. A judgment dismissing 
the complaint on the ground that the statute of limitations 
had run against the cause of action was affirmed on appeal, 
the court finding no merit in plaintiff's contention that her 
action was in nuisance rather than in negligence and, there- 
fore, that the six year statute was applicable. (Campbell 
et al. v. The Delaware Realty Co., Inc., N. Y. Supreme Ct., 
App. Div.).. . 402,320. 


Collapse of Porch.—Plaintiffs brought an action to recover for 


the death of their decedent who, it was alleged, died as the 
result of injuries sustained when the porch of an apartment 
in a building owned by defendant collapsed. The decedent 
was a sub-tenant of one Lynch, defendant’s tenant. The 
evidence showed that Lynch rented the apartment without 
any agreement whatever as to who was obligated to make 
repairs. A judgment of the Civil Court of Appeals reversing 
a judgment in favor of plaintiffs was affirmed by the Supreme 
Court on the ground that the evidence presented by plain- 
tiffs was insufficient to support a cause of action against 
defendant. (Morton et al. v. Burton-Lingo Co., Tex. Supreme 
Ct.).. .§ 402,323. 


Invitee Injured.—Plaintiff, an invitee, charged defendant with 


failure to provide a safe floor for her use. The court, 
holding that plaintiff's declaration was defective, stated that 
to charge defendant with failure to furnish a safe floor was 
to require a higher degree of care than the law recognizes. 
Such a requirement would make defendant an _ insurer. 
(Moulden v. Jefferson Standard Life Insurance Co., Fla. Su- 
preme Ct.).. .§ 402,324. 


stairway connecting the ground floor with the basement, in 
a hotel owned and operated by two of the defendants, 
slipped on the fourth step from the top and rolled down 
the stairs to the basement. In a suit brought to recover 
damages for the injuries sustained, wherein it was alleged 
that the steps were wet and slippery at the time of the 
accident, defendants’ motion for a directed verdict was 
granted. On appeal, judgment in favor of defendants was 
affirmed. (Pangolas v. Calvet et al., Minn. Supreme Ct.) 

{ 402,325. 


Restaurant Patron Injured.—Plaintiff, while a patron in a res- 


taurant, requested the waitress to direct her to the ladies’ 
room. Following the directions given, plaintiff made her 
way to said room and, upon opening the door which opened 
outward, fell over a step which was four inches above the 
grade of the hallway from which she had entered. A judg- 
ment of nonsuit was affirmed on appeal, the court holding 
that there was no proof of negligence nor of nuisance on 
the part of defendants, the owner of the premises and the 
proprietor of the restaurant. (Hill v. Tung Wah Low et al, 
N. J. Ct. of Err. & App.)...9 402,301. 


Carbon Monoxide Poisoning.—Plaintiff’s intestate, while search- 


ing for a leak in a water main, died of carbon monoxide 
poisoning while in a vault through which ran the water 
main in question. Defendant company maintained, in the 
vicinity of the vault, certain gas mains, the closest one 
being about two feet away from the vault. The court 
denied plaintiff a recovery, holding that she failed to estab- 
lish any causal connection between defendant’s maintenance 
of the gas mains in the vicinity of the vault and the death of 
the intestate by carbon monoxide poisoning while in the 
vault. (Laughlin, Admx. v. The New York Power & Light 
Corp., N. Y. Supreme Ct., App. Div.) .. .[ 402,307. 


Escape of Oil from Pipe Line.—Defendant was held liable for 


damages sustained by plaintiffs when oil escaped from de- 
fendant’s broken pipe line, the court holding that defendant’s 
explanatory evidence was not sufficient to rebut the pre- 
sumption of negligence arising under the rule of res tpsa 
loquitur. The minds of reasonable men would not concur 
in saying that defendant had used due care in maintaining 
the line, in reaching the scene of the break, and in stopping 
the leak and caring for the situation generally. (Shell Pipe 
Line Corp. v. Hall et al., Okla. Supreme Ct.).. .] 402,314. 


Property Damage—Use of Dynamite.—In a suit brought by 


plaintiffs to recover for damage to property caused by the 
vibrations and concussions resulting from the use of dyna- 
mite while defendant was engaged in the construction of 
a sewer, the court stated that it is the established rule in 
this state that a municipality is liable for consequential 
injuries to property, occasioned by concussions and vibra- 
tions arising through the use of explosives in the construc- 
tion of a public work, regardless of the absence of negligence 
or of the intervention of an independent contractor, the use 
of such explosives being contemplated by the contract. 
(Hadraba et al. v. The Sanitary District of Chicago, Ill. App. 
Ct.).. .§ 402,321. 


Trespasser Struck by Train.—In an action brought by plaintiff 


to recover damages from defendant railroad for the alleged 
negligent killing of her husband, the court stated that, the 
mere finding of the body of a trespasser, apparently killed 
by a train, near or on the track, does not, of itself, make a 
case for the jury. It was error for the trial judge to submit 
to the jury the question whether an efficient lookout had 
been maintained, and whether the injury would have been 
averted had such lookout been maintained, (Missouri Pacific 
R. R. Co., Thompson, Trustee v. Severe, Ark, Supreme Ct.) 
. .§ 402,303. 


Subways.—Where plaintiff’s intestate, after having been lifted 


off a subway track once, again stepped off the platform and 
onto the track and was struck by a train, the court held 
that the evidence was sufficient to take the case to the jury 
on the question as to whether defendant’s agent, when the 
intestate was first removed from the track, exercised such 


Paragraph ({)) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 





dant’s 
, pre- 
: tpsa 
oncur 
ining 
pping 
‘es 


ht by 
y the 
dyna- 
on of 
ale in 
ential 
vibra- 
struc- 
gence 
e use 
tract. 
App. 


uintiff 
leged 
it the 
killed 
ake a 
ubmit 
t had 
been 
Pacific 
» Ct.) 


lifted 
n and 


No. 124 WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


OL LLL LLL I LOE LL LALA LILES LE LILLE DLL LE LLL NLL IEE LDS EBL ALLA LLL 


care, precaution and aid as were due to an ordinary pas- 
senger and “any special care and attention beyond that 
given to the ordinary passenger which reasonable prudence 
and care demanded for his exemption from injury.” Judg- 
ment in favor of defendant was reversed and a new trial 
granted. (O’Hanlon, Admx. v. Murray, Recr. of Interborough 
Rapid Transit Co., N. Y. Ct. of App.).. .] 402,309. 


Passenger Injured—Condition of Platform.—Plaintiff sued to 
recover damages for injuries sustained as the result of a 
fall on an alleged defective station platform provided by 
defendant railroad company for use by its passengers. A 
judgment in plaintiff's favor was reversed on appeal, the 
court holding that plaintiff failed to sustain the burden of 
proving that the negligence of defendant was the proximate 
cause of her injury. (West v. Thompson, Trustee of the Mis- 
sourt Pacific R. R. Co., Kansas City Ct. of App., Mo.)... 
J 402,312. 


Railroad’s Liability —Plaintiff was injured when he was struck 
by defendant’s switch engine while he was engaged in con- 
structing forms to be used in the repair of a railroad cross- 
ing. A judgment in favor of plaintiff was affirmed on the 
second appeal of the case, the court finding no merit in 
defendant’s contention that said judgment was excessive. 
(Missouri Pacific R. R. Co., Thompson, Trustee, v. Ross, Ark. 
Supreme Ct.).. .] 402,315. 


Passenger Injured While Alighting from Train.—The trial 
judge was held to have erred in taking the case from the 
jury in a suit brought by plaintiff to recover damages for 
injuries sustained while alighting from defendant’s train, the 
court holding that plaintiff established by substantial testi- 
mony that he was injured while attempting to alight by a 
sudden movement or jerking of the train. A prima facie 
case of negligence was established and it devolved upon 
defendant railroad to show that it was not guilty of negli- 
gence. (Jones v. Missouri Pacific R. R. Co., Thompson, Trus- 
tee, Ark. Supreme Ct.).. .] 402,319. 


Res Ipsa Loquitur.—Plaintiff, a passenger on a west bound 
trolley car, alleged that he sustained injury when, as this 
car was passing an east bound car, there was a crash and 
he was knocked out of his seat to the floor. The court held 
that since it clearly appeared from plaintiff's opening argu- 
ment that the “thing causing the accident” was the body of 
a trespasser on the east bound car, the doctrine of res ipsa 
loquitur was inapplicable to this case. Judgment in favor of 
defendants was affirmed on appeal. (Wilson v. Public Service 
Co-Ordinated Transport et al., N. J. Ct. of Err. & App.) 
.. .§ 402,322. 


Child Drowned in Swimming Pool.—Defendant Nowlin was 
the owner of certain lots upon which his co-defendants, as 
lessees, operated an enterprise to which the public was 
admitted upon payment of an admission fee. Plaintiffs, the 
parents of a child who was drowned when he fell into a 
swimming pool on the premises, were denied a recovery 
against defendant Nowlin. Even if it were assumed that 
the lessees who operated the property were chargeable with 
negligence, such negligence could not be imputed to Nowlin, 
the landlord, who had no control over the pool. (Mundt 
et al. v. Nowlin et al., Calif. Dist. Ct. of App.)...9 402,316. 


Spectators at “Soap Box Derby” Injured.—Plaintiffs were in- 
jured while watching a “Soap Box Derby,” allegedly 
sponsored by defendants, when the car of one of the con- 
testants hit a barricade near the finish line where plaintiffs 
were watching the race, causing his car to turn and 
strike plaintiffs. The trial court directed verdicts in favor 
of defendants and judgments were entered thereon. On 
appeal, the court stated that the liability of defendants 
depended on whether they sponsored and conducted these 
races, whether they were guilty of the negligence charged, 
and whether plaintiffs were free from contributory negli- 
gence. These were questions of fact for the jury. Judgments 
were reversed. (Murphy v. Jarvis Chevrolet Co. Dargel v. 
Same, Ill. App. Ct.).. .f 402,304. 


Baseball Games.— Where plaintiff wife was injured while sit- 
ting in an unscreened area of a baseball park, when a ball 
was fouled into the stand, the jury found that defendant, 

the operator of the park, was negligent in failing to warn 


plaintiff of the dangers incident to the game of baseball, 
and, further, that plaintiff did not assume the risk. A judg- 
ment n. o. v. entered in favor of defendant was affirmed on 
appeal, the court holding that the jury’s findings were 
conclusively refuted both by the evidence and by common 
knowledge, as well. (Keys et vir v. Alama City Baseball Co., 
Tex. Ct. of Civ. App.)...] 402,306. 


Trapeze Artist Injured—In a suit instituted in California by 


plaintiff against defendants, two circus corporations, to 
recover damages for injuries sustained while performing as 
a trapeze artist, the court held that a contract entered into 
between plaintiff and one of the defendants exempted de- 
fendants from liability for ordinary negligence, and, there- 
fore, the trial judge erred in refusing a requested instruction 
concerning defendants’ liability for gross negligence. 
(Ringling Bros.-Barnum & Bailey Combined Shows, Inc. v. 
Olvera et al.; Al. G. Barnes Amusement Co. v. Olvera et al., 
U.S. C. C. A., 9th C.).. .9 402,313. 


Death of Mentally Defective Child—Claimant’s intestate, a 


child with an incurable mental disorder, was severely 
scalded while an inmate of a state institution, Claimant 
demanded damages, first, for the intestate’s personal suf- 
fering, and, secondly, for his wrongful death and funeral 
expenses. The court allowed damages for personal suffering 
and also funeral expenses, but held that, since the child was 
afflicted with an incurable mental disorder, there could be 
no award based on pecuniary loss. (Johnsen, Ltd., Admr. v. 
The State of New York, N. Y. Ct. of Claims)... 402,310. 


Fire—Property Damage.—The trial court was held to have 


erred in overruling defendants’ motion for an instructed 
verdict, in an action brought to recover for damages to real 
property caused by a fire alleged to have been started by 
the negligence of one of the defendants, an employee of 
the other defendant. The case was held to be controlled by 
Watenpaugh v. L. L. Coryell & Son, reported at 1 Negligence 
Cases 256, which was an action for damages to personal 
property resulting from the same fire. (Currie v. L 
Coryell & Son, Neb. Supreme Ct.).. . ff 402,305. 


Hose on Sidewalk.—In an action brought by plaintiff to re- 

cover damages for personal injuries sustained when she 
tripped over a hose, lying across a public sidewalk, through 
which defendant was delivering fuel oil to a customer, a 
judgment in favor of plaintiff was affirmed on appeal. 
(Thompson v. Barab, t. a. Max B. Barab Fuel Oil Co., N. J. Ct. 
of Err. & App.)...7 402,311. 


Pedestrian Injured.—Where plaintiff brought an action against 


defendant, the owner of a filling station, to recover damages 
for injuries received by him when he fell over the handle 
of a jack being used to raise the back end of an automobile, 
which handle extended across a sidewalk on which plaintiff 
was walking, the court reversed a judgment in favor of 
plaintiff. The injury sustained by plaintiff was the result 
solely of the negligent act of third persons who did not 
stand in such a relation to defendant as to render the doc- 
trine of respondeat superior applicable. It was further held 
that an owner or occupier of premises, not in a defective 
condition, is not liable for injuries caused by acts of third 
persons which were unauthorized, or which he had no rea- 
son to anticipate and of which he had no knowledge. 
(Magnolia Petroleum Co. v. Melville, Ark. Supreme Ct.)... 
{ 402,317. 


* LIFE * 


Accidental Death.—Evidence tending to show that the insured 


died as the result of a gunshot wound intentionally inflicted 
by another warranted the giving of a peremptory instruc- 
tion in favor of the insurer in an action to recover double 
indemnity benefits. (Warren v. Pilot Life Ins. Co., N. C. 
Supreme Ct.).. . 502,029. 


Death from Overexertion.—Death caused by overexertion as 


the result of attempting to start a car with a hand crank 
was not accidental within the coverage of an accident policy 
issued by defendant insurer. (Gidlund v. Benefit Assn. of Ry. 
Employees, Minn. Supreme Ct.).. .] 502,032. 


Paragraph (f) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Death Caused by Typhoid Fever.—The death of the insured 
caused by typhoid fever contracted through drinking impure 
water was not accidental within the terms of policies pro- 
viding for an additional benefit in the event of the accidental 
death of the insured. (Brannaker v. Prudential Ins. Co. of 
America, St. Louis Ct. of App., Mo.).. . 502,036. 


Right of Action—Cause of Action.—In order for minor’s tutor 
to recover proceeds of two industrial life insurance policies, 
it was necessary for him to allege that the minor had been 
adjudicated as the sole heir of the insured and that the 
policies were actually in force at the time of the insured’s 
death. (Wilmore, Tutor v. Unity Industrial Life Ins. Co., 
La. Ct. of App.). . .f 502,030. 


Intentional Misrepresentation.—A misrepresentation as_ to 
health made in an application for membership in defendant 
association at a time when the applicant must have 
known that she was afflicted with syphilis was found to 
have been intentionally made to induce the issuance of the 
certificate and said certificate was void. (Crosby v. Jackson 
Funeral System Assn., Ill. App. Ct.).. . J] 502,034. 


Inconsistent Instructions.—A judgment in favor of the bene- 
ficiary under a membership certificate issued by defendant 
association was reversed because of an inconsistency be- 
tween the instructions given by the trial court on plaintiff's 
request. (Neuhaus v. United Neighbors of Mo., St. Louis 
Ct. of App., Mo.)... 502,038. 


Total and Permanent Disability—An insured who was afflieted 
with acute infectious arthritis and incapable of sustained effort 
such as was essential to the continuance of his occupation 
as an attorney was totally and permanently disabled within 
the meaning of his policy. (Pacific Mutual Life Ins. Co. v. 
Riffel, Ark. Supreme Ct.) . . . | 502,026. 


Disability, Double Indemnity Provisions Rescinded.—The pro- 
visions of a policy which was issued in reliance upon false 
and fraudulent misrepresentations knowingly made by the 
insured were ordered rescinded and the insured was en- 
joined from prosecuting an action at law to recover dis- 
ability benefits. (The Eouitable Life Assur. Society of the 
U. S. v. Saftlas et al., U. S. Dist. Ct., E. D., Pa.)... 502,027. 

Unpaid Disability Benefits—There were no unpaid disability 
benefits due under policies which the insurer was bound to 
apply in payment of premiums which fell due, the insurer 
having denied liability for such benefits when claim therefor 
was made by the insured. (Greenberg v. Metropolitan Life 
Ins. Co., Ill. App. Ct.).. .4 502,035. 


Res Judicata.—Prior judgment entered in favor of defendant 
insurer in prior action to recover benefits under group 
policy was held res judicata in subsequent action and judg- 
ment entered for plaintiff was reversed. (Adams v. Metro- 
politan Life Ins. Co., St. Louis Ct. of App., Mo.).. . 502,037. 

Insanity as Confining Illness——Under policy providing for 
greater disability benefit if the insured was confined to bed 
rather than merely confined to his house, the court allowed 
recovery for the greater benefit where the insured was 
insane and permanently disabled. (Powell, Admr. v. Liberty 
Industrial Life Ins. Co., Inc., La, Supreme Ct.)...9 502,028. 


Law of Foreign State—Where the law of a foreign state is 
not specifically pleaded, it will not be presumed that the 
law of that state is the same as the statutory law of the 
forum and since the defense relied upon was not such 
foreign law, but rather a provision in a policy, the defendant 
would nevertheless be entitled to prove the law applicable 
thereto. (Gray, Admx. v. Metropolitan Life Ins. Co., St. Louis 
Ct. of App., Mo.).. . 502,040. 

Acceptance of Dues After Due Date.—The acceptance by a 
local union of dues of members after the date on which the 
constitution required such dues to be paid established a 
course of dealing upon which members were entitled to 
rely and liability for a death benefit could not be avoided 
because of the failure of a deceased member to pay his 
dues in accordance with the constitutional provision. (Wait, 
Admx. v. Journeymen Barbers’ International Union of America 
et al., Minn. Supreme Ct.).. . J 502,033. 


Agent’s Agreement—Surrender of Policy.—Agent’s agreement 
to accept policy for surrender and to apply value thereof to 
premiums due on policy upon which action was brought 


May 15, 1941 


was not within the scope of authority of such agent and 
was not binding on his company. (Grady v. John Hancock 
Mutual Life Ins. Co. of Mass., St. Louis Ct. of App., Mo.) 
.. - 502,039. 

Waiver of Sound Health Requirement.—Knowledge of agent 
that the insured had suffered from heart trouble for some 
time prior to the issuance of the policies was imputed to 
the company to constitute a waiver of the sound health 
provisions of such policies. (Colegrove v. John Hancock 
Mutual Life Ins. Co., St. Louis Ct. of App., Mo.).. . 502,041. 

Question of Policy in Force.—Question as to whether or not 
insured, who was accidentally killed before policy was 
actually issued, had paid sufficient premiums prior to his 
death to cause contract to come into force was resolved 
by the jury in favor of the plaintiff beneficiary. (Life and 
Casualty Ins. Co.-of Tenn. v. Daniel, Ky. Ct. of App.)... 
q 502,042. 


Participating Policy—Notice to Insured.—An insurer had no 
right to forfeit a participating policy without notifying the 
insured of his equity in the loan value and enabling him to 
pay the balance and continue the policy in force, and when 
the insured died within the quarterly period after the alleged 
forfeiture, the policy was still in force. (General American 
Life Ins. Co. v. Butts, Admr., Ga. Ct. of App.).. .§ 502,043. 

Burden of Proof.—Although plaintiff, in order to recover under 
a policy, is required to allege and prove that the loss is 
within the coverage of the policy and not within any of the 
exceptions and that all conditions precedent have been ful- 
filled, she is not required to plead and prove the by-laws of 
the association which defendant contends are a part of the 
insurance contract. (Blue Bonnet Life Ins. Co. v. Reynolds, 
Tex. Ct. of Civ. App.).. . J 502,044. 

Attorney’s Fees Allowed.—Court did not err in not entering a 
judgment for defendant insurer because evidence showed 
that premium payments were in arrears, but there was error 
in admitting testimony as to what a reasonable attorney’s 
fee would be where proper grounds for the recovery of a 
penalty had not been established. (Rio Grande Natl. Life 
Ins. Co. v. Bailey, Tex. Ct. of Civ. App.).. .§ 502,046. 

Extended Insurance.—Under facts showing that the insured 
intended that his policy be in force on the date it was issued, 
that day was to be included in computing the period of 
extended insurance and when that was done, the insurance 
expired on the day preceding the death of the insured. 
(American Natl. Bank at Indianapolis, Trustee v. The Service 
Life Ins. Co., U. S. C. C. A., 7th ©.)...9 $02,047. 


*% AUTOMOBILE * 


Insurer’s Liability—Special Farmer Endorsement.—A public 
liability policy issued by defendant provided that it was a 
condition of the insurance that the insured should engage 
in no occupation other than farming throughout the term 
of the policy. Third parties who sought recovery against 
the insurer for an unsatisfied judgment obtained against the 
insured were denied relief where the evidence showed that 
at the time of the collision the insured was acting as sales- 
man for a cattle company. (Scott et al. v. Freeport Motor 
Casualty Company of Freeport, Illinois, Ill. App. Ct.)... 
{ 704,387. 

Waiver of Limitation in Insurance Policy.—It was held that 
defendant, having accepted a premium and renewed a policy 
with knowledge that the insured had reached his sixty-fifth 
birthday, was held estopped to assert in defense of an action 
on the policy the age limitation to sixty-five in the policy. 
(English v. National Casualty Co., Ohio Supreme Ct.)... 
1 704,389. 

Fire Insurer’s Liability —A truck, which had been driven but 
2,203 miles, burned intensely for more than forty minutes. 
In the suit against the fire insurer, there was a dispute as 
to what it would cost to repair or replace the truck or its 
parts with other of like kind and quality and the assessment 
of the jury was upheld, (Service Fire Ins. Co. v. Horn, Ark. 
Supreme Ct.).. .{ 704,394. 

Two Collisions at Intersection.—The Fittje and Yoest vehicles 
collided at an intersection. The Fittje vehicle was deflected 
into the path of Hamm's approaching automobile. The jury, 
upon substantial evidence and proper instructions, held 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
4 





WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 
i rr cn RNR Son ASA ENEMIES RE SR RY SRE I TERE 


AUTOMOBILE—Continued 


Fittje responsible for Hamm’s injuries. (Hamm v. San 
Joaquin & Kings River Canal Co.; Fittje v. Hamm et al., 
Calif. Dist. Ct. of App.).. .] 704,373. 

Cutting Corner at Intersection.—In the face of plaintiff’s ap- 
proaching automobile, the defendant driver turned sharply 
to the left at an intersection, cutting the corner. Said de- 
fendant and his employer were held answerable for injuries 
sustained by plaintiff in the ensuing collision, the court 
refusing to rule as a matter of law that plaintiff was con- 
tributorily negligent. (Anderson v. San Francisco Examiner 
et al., Calif. Dist. Ct. of App.)...{ 704,375. 


Intersection Collision—Upon approaching an intersection, an 
automobile driver looked to his left and saw defendants’ 
pick-up truck almost twice as far from the intersection as 
he was. Defendants were held responsible for the collision 
which followed, the appeal court concluding that the issue 
of contributory negligence was properly left for the deter- 
mination of the jury. (Barlow et al. v. Crome et al., Calif. 
Dist. Ct. of App.)... 704,376. 


Three-Car Collision at Intersection—When one Shafer swerved 
his truck in front of plaintiff’s automobile in an effort to 
avoid the Cheatham car which entered the arterial highway 
from an intersecting street, plaintiff's automobile struck the 
rear of the truck. Those responsible for the operation of 
the truck were exonerated from liability and the owners 
thereof recovered their property damages from the Cheat- 
hams. Plaintiff, having either released or covenanted not 
to sue the Cheathams, recovered no damages. (Haney v. 
Cheatham et al., Shafer et al., Respondents, Wash. Supreme 
Ct.).. . 704,392. 

Left Turn at Intersection—Driver making left turn at inter- 
section was not required by statute to give a signal of his 
intention so to do, and where evidence established that he 
exercised due care and that defendant’s negligence was 
responsible for the collision, judgment was in plaintiff's 
favor. (Baker v. Bowling, Ill. App. Ct.).. . 704,393. 

Guests Injured.—In the absence of proof of a positive intention 
of defendant driver to injure his guests, or his wanton dis- 
regard for their safety, the fact of his driving at an ex- 
cessive speed on a dry, wide highway, free of traffic in the 
early hours of the morning, in the bright moonlight, even 
though objections were voiced to the rate of his travel, will 
not establish wilful misconduct, (Katz et al. v. Kuppin, Calif. 
Dist, Ct. of App.).. . 1 704,378. 


Status of Occupant—Authority of Agent—A general agent 
employed by defendant, a wholesale liquor distributor, to 
promote its business throughout the State of North Dakota 
had authority to invite plaintiff to ride with him to attend 
a saloon opening and act as hostess on behalf of defendant, 
and defendant was liable to plaintiff when she was injured 
by the negligence of the agent. (Bentley v. Oldetyme Dis- 
tillers, Inc., N. D. Supreme Ct.)...{ 704,383. 


Guest Injured—Ownership of Truck.—Plaintiff was injured 
while she was a guest in a truck which carried license plates 
issued to defendant. Such presumptive proof of defendant’s 
ownership was not overcome by evidence that defendant 
had previously sold a truck to the person driving the motor 
vehicle in which plaintiff was injured. (Buono v. Stewart 


Motor Trucks Inc., N. Y. Supreme Ct., App. Div.) . . .] 704,384. 


Care Approaching Intersection.—Plaintiff, a guest in one car, 
was denied recovery for personal injuries against defendant, 
driver of a second car, where a lower court’s findings of 
fact to the effect that defendant was driving in a careful 
manner and at a lawful rate of speed upon entering an 
intersection were found to be justified by a preponderance 
of the evidence. (Winston v. Bacon, Wash. Supreme Ct.) 
.. ff 704,388. 

Car Striking Tree and Injuring Guests.—Plaintiffs were denied 
compensation for personal injuries sustained when the auto- 
mobile in which they were riding as guests of defendant 
struck a tree, the court finding as a matter of law that 
defendant was not guilty of gross negligence. (Kreuger 
et al. v. Taylor, Etc., U. S, Dist. Ct., D. C.)...9 704,390. 

Minor as Joint Adventurer.—A fifteen-year-old boy accompa- 
nied his sister in their father’s car to get an axe which 


they had inadvertantly forgotten on their trip to cut a 
Christmas tree, Enroute the automobile collided with de- 
fendants’ car at an intersection. The denial of compensation 
for the boy’s injuries was reversed because the court erred 
in instructing that, as a matter of law, he was a joint ad- 
venturer and that his sister’s negligence was imputable to 
him. (Paulson et al. v. McMillan et al., Wash. Supreme Ct.) 
...§ 704,391. 


Door of Parked Car Opened into Traffic.—Plaintiff’s decedent 
struck his stomach against the steering wheel when his car 
struck the unexpectedly opened door of defendant’s parked 
car. Defendant was held answerable for decedent’s death 
which resulted from peritonitis following the aggravation 
of a preexisting chronic appendix. (Christiansen, etc. v. Hol- 
lings, Calif. Dist. Ct. of App.)... 704,377. 


Road Worker Killed—Wilful and Wanton Misconduct.—Plain- 
tiff’s decedent, a road worker, was standing between the 
open door and the side of a truck which was parked in the 
middle of the road with its lights burning. Defendant’s car, 
approaching from the direction in which the truck was 
facing, struck and killed the decedent. It was dark at the 
time, and defendant, approaching at a speed estimated to 
be from thirty to fifty miles per hour, did not see the de- 
cedent. There was sufficient evidence to support the finding 
that defendant was guilty of wilful and wanton misconduct. 
(Paul, Admx. v. Garman et al., Ill. App. Ct.)... 704,386. 


Approaching Car Collision—Driver’s Elbow Projecting out of 
Window.—It was a question for the jury to decide whether 
plaintiff was contributorily negligent in driving with his 
arm resting on the car window, so that his elbow projected 
and was struck by a car approaching from the opposite 
direction. (Bowling v. Poe, Ky. Ct. of App.).. . 704,385. 


Railroad Crossing Collision—No Watchman Nor Signals.—A 
suit to recover for damages sustained in a railroad crossing 
collision, wherein it was alleged that defendant negligently 
failed to maintain signals or a watchman at the crossing, 
was reversed and remanded on appeal by defendant from 
a judgment for plaintiff. The appellate court held that the 
findings of the jury were inconsistent and that the issue of 
“unavoidable accident” should have been submitted to the 
jurors. (St. Louis Southwestern Railway Co. of Texas et al. 
v. Barr, Tex. Ct. of Civ. App.).. .§ 704,382. 


State’s Liability for Negligence of Employee of State Hospital. 
—The Texas statute providing that “municipal corporations” 
shall be liable for the negligent acts of their employees was 
construed not to include the State, so that the State re- 
mained immune from liability for the negligent acts of an 
employee of a State hospital for the insane. (Welch v. State 
of Texas, Tex. Ct. of Civ. App.)... 704,381. 


Service of Process on Nonresident Motorist.—Plaintiff was 
denied satisfaction of an Indiana judgment obtained by 
default against a North Carolina motorist, the court holding 
the judgment void for want of proper service. Plaintiff 
alleged that said motorist had “failed to claim” the regis- 
tered mail containing notice of service and copy of process 
whereas the Indiana statute provided for the sufficiency of 
service if the defendant “refused to accept or claim such 
registered mail.” (Casey v. Barker et al., N. C. Supreme Ct.) 
.. § 704,374. 


Period for Bringing Wrongful Death Action—By law, the 
right to bring a wrongful death action during the first six 
months after the death of the decedent, was vested in the 
widow; thereafter, for six months, the right to sue was 
in the minor children. It was held that the complaint on 
behalf of the widow, filed after the six months, could not 
be amended more than a year later to state a cause of action 
in favor of the minor children. (Tipler v. Crafton, Ark. 
Supreme Ct.)...] 704,379. 


Right to Recover Death Benefits—The statute, providing for 
recovery for wrongful death on behalf of the next of kin, 
was construed as requiring a distribution of the proceeds 
of such recovery in accordance with pecuniary loss. The 
father, who was divorced from the mother of the deceased 
and contributed nothing to the deceased’s support, was, 
therefore, denied a share in the compensation recovered 
by the mother as administratrix. (In re Estate of Lucht; 
Lucht v. Stolle, Neb. Supreme Ct.).. . 704,380. 


Paragraph (f) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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